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The natural law tradition of jurisprudence is, by all accounts, on the rise today. However, 

serious concerns surround its rehabilitation, in particular concerns about its viability for a liberal 

democracy in lieu of its religious affinity. In this paper I will argue, first, that Natural Law is a 

preferable alternative, ceteris paribus, to the other major schools of jurisprudence, namely Legal 

Positivism and Legal Realism, precisely because it rejects the separability thesis on which both 

rely. Second, I will argue that the only principled objection to natural law theory worthy of 

attention is that it is too religious, and in response I will argue that natural law is not inexorably 

religious. It will be seen, however, that natural law is essentially theistic, but I will maintain that 

this should not be an objection to it.  

The natural law tradition of jurisprudence and political thought has an impressive 

pedigree in western civilization; tracing its ideological genealogy, we find that it “starts with 

Plato and Aristotle, continues with the Stoics, develops in the Middle Ages, and comes down to 

our own day watched over by the followers of Thomas Aquinas.”1 Despite this longstanding 

tradition, the theory has been in poor repute in modernity, and it is perhaps no wonder, since 

modernity is nothing if not a declaration of relativism about both morality and religion, both of 

which are closely connected to the natural law tradition. However, natural law is now 

experiencing a revitalization in curious conjunction with both a “renaissance of Christian 

philosophy”2 and with “the academic re-emergence of moral philosophy and metaethics 

                                                 
1 Hutchins, Robert M. "Natural Law and Jurisprudence." Natural Law and Modern Society (Cleveland: The World 

Publishing Company, 1961): 30. 
2 William Lane Craig, "God is Not Dead Yet" in Christianity Today  

http://www.christianitytoday.com/ct/2008/july/13.22.html 
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generally.”3 Thus, it is just as “the search for a normative jurisprudence is being resumed”4 that 

we find “a growing interest in natural law and in its possible rehabilitation for modern use.”5 

Thus, as J.C. Murray writes, “it would seem that the ancient tradition of natural law is beginning 

to climb out of the footnotes of the learned books into the very text of our time.”6  

Natural Law has been expounded in a variety of different ways, making it a challenge to 

characterize the theory according to its essentials. By way of general outline, however, it can be 

said that “nothing is clearer in natural-law theory than its identification of the “natural” with the 

“rational,” or perhaps better, the “human.””7 In addition, “natural law rests on the proposition 

that there are actual, existing, universal human ends,”8 to which man is naturally directed, and to 

which law is intended to direct man. Thus, “for man, a rational being, the order of nature is not 

an order of necessity… but an order of reason”9 and it “confronts his intelligence… as an order 

of "oughtness."”10 Natural law theory is, therefore, a form of moral realism, taking moral values 

and duties to be rooted in man’s nature which involves a concept of man’s ends. It is nothing 

short of ironic that it is this very feature of natural law, that it gives “legal postulates a moral 

                                                 
3 Virginia Black, “Natural Law” in The Philosophy of Law: An Encyclopedia ed. Christopher Berry Gray, (Taylor & 

Francis, 1999): 577. 
4 Hutchins, Robert M. "Natural Law and Jurisprudence." Natural Law and Modern Society (Cleveland: The World 

Publishing Company, 1961): 29. 
5 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 241. 
6 Murray, John Courtney. We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 26. 
7 Murray, John Courtney. We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 23-24. 
8 Hutchins, Robert M. "Natural Law and Jurisprudence." Natural Law and Modern Society (Cleveland: The World 

Publishing Company, 1961): 33. 
9 Murray, John Courtney. We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 26. 
10 Murray, John Courtney. We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 26. 
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circumference,”11 is both that which once cast it into disrepute and which accounts today for the 

renewed interest it enjoys.  

Although there are a number of different schools of jurisprudence, yet “there are three 

theories which have commended themselves to accurate thinkers, which have had and which still 

have great acceptance, and which deserve examination.”12 Aside from natural law, these include 

legal positivism and legal realism, and thus the undertaking of recommending natural law today 

is incomplete without some criticism of these two competitors. Legal positivism, thanks in large 

part to the contribution of John Austin, has, until recently, been “located at the core of modern 

philosophical and theoretical thinking about law.”13 It was, in fact, “the reaction against this law 

of nature that resulted in the victory of juridical positivism.”14 This view is best characterized as 

the commitment to two theses; first, that “there is no difference at all, for what concerns the 

attribution of reference, between the expressions “law” and “positive law” [and second that] all 

positive law is, without any exception, a radically contingent human artifact from the point of 

view both of its production and of its evaluation and/or justification.”15 In other words, legal 

positivism is obnoxious to the suggestion of any overlap between morality and law. Hence in 

John Austin’s submission, “the term command comprises the term law,”16 so that a law, or 

command, is established without regard to any moral principles and is justified only by force of 

                                                 
11  Virginia Black, “Natural Law” in The Philosophy of Law: An Encyclopedia ed. Christopher Berry Gray, (Taylor 

& Francis, 1999): 576. 
12 John Chipman Gray, "The Judge as Law-Giver." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 188. 
13  Vitorrio Villa, “Legal Positivism” in The Philosophy of Law: An Encyclopedia ed. Christopher Berry Gray, 

(Taylor & Francis, 1999): 901. 
14 Murray, John Courtney, We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 26. 
15  Vitorrio Villa, “Legal Positivism” in The Philosophy of Law: An Encyclopedia ed. Christopher Berry Gray, 

(Taylor & Francis, 1999): 902. 
16 John Austin, "Law as the Sovereign’s Command." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 80. 
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sanction. This represents a concerted effort to divorce law from any form of moralism, yet, this 

‘separability thesis’ of law and morality, which had at first so promisingly recommended legal 

positivism, has proved to be the Achilles heel of the whole view. For whereas Aquinas had noted 

that, “[as] Augustine says, that which is not just seems to be no law at all [and] hence the force 

of law depends on the extent of its justice,”17 Austin had insisted that “to proclaim generally that 

all laws which are pernicious or contrary to the will of God are void and not to be tolerated, is to 

preach anarchy.”18 Legal positivism thus provided no basis at all on which to challenge an unjust 

law; no appeal to morality, no appeal to human rights, no appeal to conscience and no appeal to 

any ‘natural’ law is considered, by it, to be legitimate.  

Something similar can be said of legal realism, perhaps more aptly named sociological 

jurisprudence, which finds, in the work of Oliver Wendel Holmes, Jr., one of its first and most 

famous expressions. Holmes’ dictum that “the prophecies of what the courts will do in fact, and 

nothing more pretentious, are what I mean by the law,”19 cast law as an empirical enterprise of 

prediction, entirely indifferent to, and thus sharply separated from, morality. Sociological 

jurisprudence begins with the conviction that “the center of gravity of the law lies in the inner 

order of the human associations,”20 and thus although it allows talk of morality, it does so only 

insofar as such talk serves the purposes of prediction-making. This view is flawed, however, on a 

number of grounds, not the least significant of which is that, because it refuses to regard law as 

                                                 
17 Thomas Aquinas, St. "Law as an ordinance of reason." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 22. 
18 John Austin, "Law as the Sovereign’s Command." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 98. 
19 O.W. Holmes Jr., "The Law as Predictions of What the Courts Will Do." in The Nature of Law: Readings in Legal 

Philosophy. Ed. Golding, Martin Philip. Random House Inc, 1966: 179. 
20 Eugen Ehrlich, "Law and the Inner Order of Associations." in The Nature of Law: Readings in Legal Philosophy. 

Ed. Golding, Martin Philip. Random House Inc, 1966: 206. 
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normative, “our concept of law would be entirely different”21 if we accepted it. As H.L.A. Hart 

has rightly pointed out, “legal rules function as such in social life: they are used as rules not as 

descriptions of habits or predictions.”22  

Neither of these philosophies of law have been found to be satisfactory as normative 

models of jurisprudence. In actual fact law, at least as practiced in western civilization, makes 

periodic appeals to human rights, ideals of justice and moral standards, in such a way that the 

only adequate model of jurisprudence its phenomena seem to allow is that of natural law. 

Mundane examples are almost inexhaustible, but the more pertinent examples are those of 

momentous significance. For instance, the now infamous John Brown, renowned for his 

“abolitionist crusade”23 against slavery, in his “performance at Harper’s Ferry”24 famously had 

recourse to natural law in his rhetoric and argumentation. In fact, though, “judged exclusively by 

the rules of Virginia's positive laws, Brown had few defenses and his actions at trial could be 

considered extra-juridical, gratuitous theatrics.” The legal positivist could hardly have supported 

Brown’s ‘anarchy,’ and no legal realist could have advised that Brown take the course of action 

he did. However, there is a sense in which Brown’s actions in court were not merely morally 

admirable, but also legally laudable, and this sentiment can only be given coherent expression by 

                                                 
21 Yosal Rogat, “Legal Realism” in Encyclopedia of Philosophy, Ed. Donald M. Borchert, Vol. 5 Second Edition, 

(Detroit: Macmillan Reference USA, 2006): 247. 
22 Yosal Rogat, “Legal Realism” in Encyclopedia of Philosophy, Ed. Donald M. Borchert, Vol. 5 Second Edition, 

(Detroit: Macmillan Reference USA, 2006): 247. 
23 Hasian Jr., Marouf. "Jurisprudence as Performance: John Brown's Enactment of Natural Law at Harper's 

Ferry." Quarterly Journal Of Speech 86, no. 2 (May 2000): 191. 
24 Hasian Jr., Marouf. "Jurisprudence as Performance: John Brown's Enactment of Natural Law at Harper's 

Ferry." Quarterly Journal Of Speech 86, no. 2 (May 2000): 191. 
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a theory of jurisprudence which “concedes that the rules laid down by the judges [may] correctly 

state the Law, but… denies that it is Law [simply] because they state it.”25 

There has, since the time of Austin and Holmes,26 been a retreat from the hard-line 

separation of morality and law, seriously undermined as it is by the experience of, and encounter 

of, law in the Anglo-American world. Subsequent theorists in either school of jurisprudence have 

attempted to allow talk of morality as related to law, while quarantining it from the law 

considered in its own right. Thus Hans Kelsen speaks of a ““basic” norm,”27 J. Raz sharply 

distinguishes “a deliberative and an executive”28 stage of legislation, and Eugen Ehrlich admits 

that “every judge, every administrative official, knows that comparatively speaking, he rarely 

renders a decision based solely on legal propositions,”29 the insinuation of which is difficult to 

miss. Thus as the naïveté of the separability thesis has been obviated by history and practice, and 

the axiom that law and morality are non-overlapping magisteria30 is becoming all the more 

incredulous. Natural law, thus, recommends itself to those who agree that “there is something 

fundamentally right about the idea that we have rights that inure to us because of who and what 

we are as human beings,”31 and that human laws ought to conform to a higher standard from 

whence is derived their legitimacy. 

                                                 
25 John Chipman Gray, "The Judge as Law-Giver." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 191. 
26 Who both, as it happens, died in 1859. 
27 Hans Kelsen, "The Pure Theory of Law." in The Nature of Law: Readings in Legal Philosophy. Ed. Golding, 

Martin Philip. Random House Inc, 1966: 123. 
28 Joseph Raz, "The problem about the nature of law." In University of Western Ontario Law Review (1983): 214. 
29 Eugen Ehrlich, "Law and the Inner Order of Associations." in The Nature of Law: Readings in Legal Philosophy. 

Ed. Golding, Martin Philip. Random House Inc, 1966: 207. 
30 An obvious reference to Stephen Jay Gould’s enigmatic idiom. 
31 Kozinski, Alex. "Natural Law Jurisprudence: A Skeptical Perspective." Harvard Journal Of Law & Public 

Policy 36, no. 3 (Summer2013 2013): 977. 
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Natural law theory, of course, faces a host of objections itself, but the overwhelming 

majority of these are very bad objections, often based on caricatures, and not on accurate 

representations. For example, Hutchins warns that “the first in the list of the substantive 

difficulties of the natural law is its attitude toward democracy”32 without, apparently, having 

been made aware that Aquinas himself had already left hermeneutical space for democracy when 

he said that “to order anything to the common good belongs either to the whole people, or to 

someone who is the vicegerent of the whole people [and] hence the making of a law belongs 

either to the whole people or to a public personage who has care of the whole people.”33 Another 

objection has been that natural law theory is too rationalistic, thus “Perelman referred to natural 

law in a number of his essays as an example of the excessively rational focus that he sought to 

correct.”34 Such an objection seems almost accidentally complimentary, and hardly a stand-alone 

substantive criticism. An index of objections, from natural law’s stagnancy and formalism to its 

plastic vacuity, can each be addressed with the least mental effort by the champion of natural law 

jurisprudence, until finally the objection is reached that natural law is, if nothing else, at least too 

‘Christian’ for it to be a viable option in a pluralistic liberal democratic environment.  

This charge is perhaps not surprising. After all, as John Finnis has noted, “the principal 

bearer of an explicit theory about natural law happens, in our civilization, to have been the 

Roman Catholic Church”35 and she remains to this day the only institution “in the modern 

                                                 
32 Hutchins, Robert M. "Natural Law and Jurisprudence." Natural Law and Modern Society (Cleveland: The World 

Publishing Company, 1961): 39. 
33 Thomas Aquinas, St. "Law as an ordinance of reason." in The Nature of Law: Readings in Legal Philosophy. Ed. 

Golding, Martin Philip. Random House Inc, 1966: 11. 
34 Mootz III, Francis J. "Perelman's Theory of Argumentation and Natural Law." Philosophy & Rhetoric 43, no. 4 

(November 2010): 383. 
35 John Finnis, Natural Law and Natural Rights, Oxford University Press, 2011: 124. 
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world… [which claims] to be an authoritative exponent of natural law.”36 Moreover, as Robert 

Gordis observes, “the roots of natural law are not to be sought only in Greco-Roman culture 

[since] the Hebraic component… is of comparable antiquity and, as seventeenth- and eighteenth-

century scholars knew, it possesses substantial significance.”37 In fact, St. Paul “explicitly refers 

to the doctrine of natural law [in Romans 2:14-15],”38 situating the commitment to natural law, 

apparently, in the Christian scripture itself. It is a point established beyond meaningful contest 

that the provenance of natural law theory is and has been religious, and even peculiarly 

Christian. It is a different question entirely, however, whether natural law is indissolubly 

religious, or to what extent it is religious.  

One response to this objection of religiosity is that of Selznik, who suggests that “a 

commitment to naturalism… [framed by] John Dewey’s philosophical pragmatism”39 is entirely 

compatible with natural law theory. In other words, that “strictly speaking, the doctrine of natural 

law requires no metaphysical foundations,”40 or at least no metaphysical foundations resembling 

those generally associated with natural law. Indeed, John Finnis who “has been a leader in 

propounding the so-called new natural law theory” has made “an avoidance of metaphysics and a 

disavowal of biologistic teleology”41 central tenet of his view. However, Gordis criticizes 

Selznik, noting that “[Selznik] maintains that "it is not necessary for natural law supporters to 

                                                 
36 John Finnis, Natural Law and Natural Rights, Oxford University Press, 2011: Preface. 
37 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 249. 
38 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 263. 
39 Philip Selznik, "Sociology and Natural Law." in The Nature of Law: Readings in Legal Philosophy. Ed. Golding, 

Martin Philip. Random House Inc, 1966: 53. 
40 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 257. 
41 102 
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prove that man has any inherent duties, including the duty to live at all or to choose the good and 

avoid evil [since] it is the system that has the commitment," but I do not believe this position can 

stand up under analysis.”42 Indeed, the view is only made tenable “by an arbitrary decision to 

avoid asking ultimate questions and stopping the inquiry midway in its path.”43 Robert Gordis 

thus explains that “the opponents of natural law are right in suspecting that lurking in its shadows 

are some metaphysical and theological presuppositions… [and] if the assumptions underlying the 

natural law and the implications flowing from it are analyzed, it would appear that some 

conclusions regarding the purpose of life and the nature of the universe do emerge.”44 Murray, 

apparently in agreement, enumerates three such suppositions of natural law, suggesting that 

“natural law supposes a realist epistemology… it supposes a metaphysic of nature, especially the 

idea that nature is a teleological concept… [and] it supposes a natural theology, asserting that 

there is a God.”45 The realist epistemology is necessary to make any knowledge claims about 

human nature, human rights and moral duties, while the teleological metaphysic grounds the 

claim that human nature prescribes some end(s) natural to him. The assertion that there is a God 

by whom the natural law is promulgated is by no means an unnecessary religious accoutrement, 

for natural prescriptions alone do nothing to make ends obligatory, but natural law requires 

objective moral duties.  

                                                 
42 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 255-56. 
43 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 257. 
44 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 255. 
45 Murray, John Courtney. We hold these truths: Catholic reflections on the American proposition. Rowman & 

Littlefield, 2005: 27. 
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If the existence of God is an implication of, and a presupposition of, natural law theory, 

then it may seem to some as though the charge that natural law theory is too religious is exactly 

right. One would either have to abandon the rehabilitation of natural law for modern liberal 

pluralistic society altogether, or else take Selznik’s approach of jurisprudential anti-realism. This, 

in my submission, is not a real dilemma, for there is a third alternative. It is important to 

distinguish a view’s strictly metaphysical and epistemological commitments from its religious 

ones. A view has religious commitments just in case it appeals in some overt or implicit way, to 

the content of revelation, or at least to the special content of religious dogma. Thus, having 

metaphysical commitments which cohere well with some set of religious claims is not sufficient 

to indict a theory of being ‘religious.’ However, natural law makes no more pretentious a claim 

concerning God’s existence than it makes concerning the objectivity of moral imperatives. Even 

Gordis, apparently blurring the lines between theology and religion, concludes only to the effect 

that “the Judeo-Christian component of natural law would seem to be justified in making the 

recognition of the existence and activity of the Creator the cornerstone for the edifice of natural 

law.”46 However, this claim is one derived from, or at least stipulated on the basis of, natural 

theology; indeed, as Murray prudently put it, this claim of God’s existence is based on a natural 

theology, by which is meant a deliverance of reason, and not of revelation.  

Theism and religion, much less the Christian religion, are not coextensive, and thus 

Theism is as indifferent to religion as moral, metaphysical or epistemological realism are. 

Theism, moreover, is stipulated on the basis of consideration which are both strictly extra-legal, 

and non-religious. Natural law, therefore, does not derive its commitment to theism on the basis 

                                                 
46 Gordis, Robert. "Natural Law and Religion." Natural Law and Modern Society (Cleveland: The World Publishing 

Company, 1961): 276. 
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of any privileged religious knowledge, nor does any commitment to it involve anything as strong 

as the belief that any particular religion is orthodox. If theism is thought to be an unattractive 

quality, then natural law can legitimately be attacked on that basis, but, on the other hand, the 

reasonability and utility of natural law redound to the reasonability and utility of theism. To 

borrow a phrase from Alexander Pruss, “theophobia is no excuse”47 for rejecting a philosophical 

proposal out of hand. Moreover, once Theism and religion are clearly distinguished, no objection 

can be purchased against natural law jurisprudence on the grounds that it is too Christian.  

In conclusion, I have argued that the two chief competitors to natural law jurisprudence, 

namely legal positivism and sociological jurisprudence, are both significantly undermined by 

their commitment to the separability thesis. Moreover, I have argued that natural law faces an 

almost innumerable number of confused objections which are easily dealt with, and that it faces 

an apparently more legitimate criticism insofar as it is accused of being too religious for 

pluralistic consumption. Against this I have suggested that, once theism is as clearly 

distinguished from Christianity as is moral realism, it becomes clear that natural law theory is no 

more religious for being theistic than it is for affirming a form of moral realism.  

  

                                                 
47 Pruss, Alexander R. The principle of sufficient reason: A reassessment. (Cambridge University Press, 2006): 15. 
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